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Booksellers and
the backdoor injunction

Solicitor David Hooper calls for reform of the libel laws

he lelters sent oul by Robert Max-

well to booksellers threalening lo

sue them lor libel unless they

underlake not to sell Tom Bower's
book Maxwell: The QOuisider raises once
more the issues of Goldsmith v Sperrings
Lid [1987] | WLR 478.

Mr Maxwell has not issued quite as
many wrils. Sir James Goldsmith issucd 74
wrils against 37 subordinate wholesale
and retail distributors of Private Eye. Mr
Maxwell has to date sued five bookselling
chains but he has despatched a number of

lters or sales represculatives to indicate

ne unwisdom ol selling Mr Bower's book

_and the posilive advantages of selling the

Haines authorised biography (copyright
Robert Maxwell).

Distributors and retailers find them-
selves in a very dillicull posilion when
they, through no faull of their own,
become  involved in  this type of
heavyweight libel litigation. The only
certainty is that their prospeclive profils
in distributing the allegedly libellous
malerial are likely 1o be a Iraction of the
libel damages and cosls they face. Their
quandary may be further deepened by the
prospect of the damage lo [uture trading
relations. They have no mechanism lor
deciding the strength or otherwise of
disputed allegations of libel.

Perilous position

In English law their position is polen-
tially perilous. The distributor by each act

distribution can be made liable for a

rther act of publication of the libellous
material. The defcnce of innocenl disse-
mination is a restricled one. The distribu-
tor has to show that he did not know Ihat
the book contained the libel complained
ol, that the publication was ol such a
character that it was likely to contain
libellous material, and that this lack of
knowledge was nol due lo any negligence
on his part (Vizetelly v Mudie’s Selecl
Library Lid [1900] 2 QB 170).

This presents liltle problem for the
plaintilf anmed with a good word proces-
sor and mailing list. In practice these lairly
extreme measures against distribulors (o
he undertaken only by wealthier litigants.
There is no 4eason other than financial
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conslraints why this course should not be
more generally followed.

Atthis stage the allegations are likely to
Le unproved and may well be disputed.
There is no requirement that any special
reason lo proceed in lhis way against
distributors is necessary, such as that the
defendants are people of straw and could
nol pay libel damages.

The result is scarcely satisfaclory.
Someone with sufficient resources can
block a publicalion without having lo
prove his claim and withiout having to give
the undertaking in damages that would be
required il he obtained an injunction.
Indeed, as in the Maxwell case, this slep
can be taken when the plaintilf fails to get
an injunction under the principle of Bon-
nardv Perrynran (1891) 2 Ch 299, whereby
an injunction will not be granted if there is
a plea of juslification.

Backdoor injunction

Acting against distributors can provide
aformol backdoor injunction with none of
the drawbacks normally associated with
obtaining an injunction. It remains a
perlectly legitimale device. Even the
liberal voice of Scarman LJ in the Goid-
smith case pointed oul that il this was a
threat to freedom of the press, il came
from the law itsell in ils provision of a
cause ol action not only against publishers
but also against the distributors. Any
change in that law was a malter lor
Parliament and not for the courls,

In the Goldsmith case, the issue ol the
writs was alleged to be an abuse of the
process of the court and designed to eflect
the collateral purpose ol suppressing

‘In practlice, extreme
measures against distributors
lend lo be undertaken only
by wealthier litigants. There
is no reason other than
financial constraints why this
course should not be more
generally followed.’

Private Eye. That argument had sowe
initial success, but the court acecptad thint
Goldsmith's purpose was to vindicale hi:
reputation and prevent further altacks on
it. In the very nature of things it is likely to
be extremely diflicull to lind evidence of a
collateral purpose when an action has the
legitimate primary purpose of protecting
reputation. .

This is one more area of the law of libel
which Parliament will need to reform.
However, successive governimenls have
shown little inlerest in reforming the law
of libel and [urther alteation may need Lo
be paid to Lord Denning's dissenling
judgment in the Goldsmith case which was
felt 1o be somewhat eccentric at the lime
in that it was the result of his own
researches, and dealt with relief that was
not sought and was neither argued hy
Counsel lor either parly or put to Counscl.
However, whal Lord Denning said was
that he doubled whether subordinate
distributors of publicalions were pwinma
facie liable to the plaintill unless they
knew or ouglhit to have kuown thal the
newspaper or periodical comtained a libel -
on the plaintilf which could not be justi-
fied or excused. Subordinale distributors,

. he said, had never been held liable o a

plaintifl except where prior knowledye of
the libel had been brought home to them.

American approuach

The English courts could also look al
the approach of the American coutls
Although distributors can be liahl- in lihel
under the rule in the Re-stlatenicnt (Se
ond) Torts, Sec 581, whereby one who
only delivers or transmits defamatony
material published by a third person is
subject to liabilily but only if he knows or
has reason lo know of its delamatory
characler, there is a much more stringen!
test before (he distributor is fixed wilh
such knowledge.

The malter was considered in a judyp
ment handed down on 25th June 1986 in
the South Dakola case ol Janklow v Ihe
Viking Press et ol. Governor Janklow was
trylug to prevent circulation ol the book in
the Spirit of Crazy Horse by Peter Mallhies-
sen. The somewhal colourful allegations
Included “driving while drunk and nude™
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When lirst published sixty years ago, Eminent Victorians
revolutionized modern biography. Cardinal Manning,
! Florence Nightingale, Dr Arnold and Ceneral Gordon
were removed from their pedestals.
‘The sharp clegance of these seeptical essays has always
delighted readers. This splendid new edition isenhanced
by the many captivating illustrations = in colour and
black and white — chosen to accompany a text that
remains as fresh, [unny and enjoyable as when it was first

wrillen.

IPA Congress: 12-17 June 1988

I September £14.95 192pp 0 7875 0218 8 Over 10 illustrations (20 ful)-colour)
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‘Acting against distribulors
can provide a form of
backdoor injunction with
none of the drawbacks
normally associated with
obtaining an injunction.’

and, approprialely for a decision emanat-
ing from the Minehaha County Courl-
house, Sioux Falls, that he “had liercely
prosecuted and triumphantly jailed Sara
Bad Heart Bull™.

Despile the serious allegations, the
court held In giving summary judgment for
the distribulors that warnings by the
plaintifl that the book contained libels
were Insulficient to fix them with knowl-
‘edge of the book's allegedly libellous
contents. If a plaintiff could stop a book in
this fashion it would have a “chilling"
elfect on distributors and publishers. The
burden lay on the plaintilf to eslablish a
credible showing that the evidence was in
his favour. The burden did not lie with the
delendants to go and find out what the
proofl may or may not be. The calling up of
booksellers and book ‘distributors ex-
pressing a view that something in the
book may be false was not adequate.

Even il one stops short ol unleigned
admiration of the Anierican rules regard-
ing the defamation ol public figures, there
is much that we can learn from the law of
libel in the US. "/ =7/ = =

David Hooper is a solicitor with Biddle & Co.
He has acted for, among others, Heinemann
Auslralia in the SPYCATCHER case, and for
Aurum Press and Tom Bower in the legal
activity with Robert Maxwell over Mr
Bower'’s biography of Mr Maxwell. The

" above article is reprinted with kind permis-

sion of INTERNATIONAL MEDIA LAW.

Entries are invited for the £10,000 Com-
monwealth Wrilers Prize. In addition to
the first prize, there is a runner up award
of £1,000 and four regional prizes of
51,000 each lor the best novel, full-length
play, or collection ol shorl stories or one-
act plays by a Commonwealth citizen
published during 1987. Preliminary heats
will take place in [our regional centres:
Alrica; the Caribbean and Canada; South
East Asia and the South Pacilic; and
Eurasia. The regional winners will be
announced in September and the winner
presentations will take place in London on
30th November. The [inal entry date is
15th June and entry lorms and delalls are
avallable [roin Book Trust on 01-870 9055.
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